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Reforming Legal Ethics in Virginia:
A Review of Proposed Changes to the
Virginia Code of Professional Responsibility
December 2, 1995
Tax Conference
Williamsburg, Virginia
The following Rules of Professional Conduct are the "black letter" disciplinary rules recommended by the
Virginia State Bar Special Committee to Review the Virginia Code of Professional Responsibility (Committee).
In the Committee's full report, a "Preamble" provides the underlying philosophical orientation adopted by the
Committee with respect to professional responsibility, the scope of the document, and definitions for the
document's terminology. The Committee's report also includes Commentary after each rule to explain and
illustrate the meaning and purpose of the rule, a comparison of the proposed rule to the corresponding Virginia
Code provision, and the Committee's explanation for its recommendation. The Preamble, the Commentary,
the comparison to the Virginia Code, and the Committee explanation were omitted from this document due to
space considerations.
The Rules were presented to the Virginia State Bar Council in October of 1994. There has been much debate
and discussion as to both the form and substance of the Proposed Rules and the Committee has been meeting
to consider the comments of a very wide variety of groups. It is doubtful that the Committee will be able to
present a final proposal to Bar Council prior to the Fall of 1996.
Rule 1.1: Competence
A lawyer shall provide competent representation to a client. Competent representation requires the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
Rule 1.2: Scope of Representation
(a) A lawyer shall abide by a client's decisions concerning the objectives of representation, subject to paragraphs
(b), (c), and (d), and shall consult with the client as to the means by which they are to be pursued. A lawyer
shall abide by a client's decision whether to accept an offer of settlement of a matter. In a criminal case, the
lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered,
whether to waive jury trial and whether the client will testify.
(b) A lawyer may limit the objectives of the representation if the client consents after consultation.
(c) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal
or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client
and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning, or
application of the law.
(d) When a lawyer knows that a client expects assistance not permitted by the Rules of Professional Conduct or
other law, the lawyer shall consult with the client regarding the relevant limitations on the lawyer's conduct.
Rule 1.3: Diligence
(a) A lawyer shall act with reasonable diligence and promptness in representing a client.
(b) A lawyer shall not intentionally fail to carry out a contract of employment entered into with a client for
professional services, but he may withdraw as permitted under Rule 1.16.
(c) A lawyer shall not intentionally prejudice or damage his client during the course of the professional
relationship, except a required or permitted under Rule 1.6 and Rule 3.3.
Rule 1.4: Communication
(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with
reasonable requests for information.
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed
decisions regarding the representation.
(c) A lawyer shall inform his client of facts pertinent to the matter and of communications from another party
that may significantly affect settlement or resolution of the matter.
Rule 1.5: Fees
(a) A lawyer's fee shall be reasonable and adequately explained to the client in writing, before or within a
reasonable time after commencing the representation. The factors to be considered in determining the
reasonableness of a fee include the following:
(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite
to perform the legal service properly;
(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude
other employment by the lawyer;
(3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;
(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and
(8) whether the fee is fixed or contingent.
(b) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter
in which a contingent fee is prohibited by paragraph (c) or other law. A contingent fee agreement shall state in
writing the method by which the fee is to be determined, including the percentage or percentages that shall
accrue to the lawyer in the event of settlement, trial or appeal, litigation and other expenses to be deducted from
the recovery, and whether such expenses are to be deducted before or after the contingent fee is calculated.
Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating
the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its
determination.
(c) A lawyer shall not enter into an arrangement for, charge, or collect:
(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing
of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or
(2) a contingent fee for representing a defendant in a criminal case.
Nothing herein shall preclude a contingent fee for representation upon accumulated arrearages for support, the
collection of a previously determined monetary award pursuant to equitable distribution or under a property
settlement agreement, or the collection of previously determined attorney's fees.
(d) A division of a fee between lawyers who are not in the same firm may be made only if:
(1) the division is in proportion to the services performed by each lawyer or, by written agreement with the
client, each lawyer assumes joint responsibility for the representation and the terms of the division of the fee
are disclosed to the client and the client consents thereto;
(2) the client is advised of and does not object to the participation of all the lawyers involved; and
(3) the total feel is reasonable.
Rule 1.6: Confidentiality of Information
(a) A lawyer shall not reveal information relating to or gained in the course of a representation of a client unless
the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out
the representation, and except as stated in paragraphs (b) and (c).
(b) To the extent a lawyer reasonably believes necessary, the lawyer may reveal:
(1) such information to comply with law or a court order;
(2) such information to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based
upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning
the lawyer's representation of the client; or
(3) such information which clearly establishes that his client has, in the course of the representation,
perpetrated upon a third party a fraud related to the subject matter of the representation.
(c) A lawyer shall promptly reveal:
(1) the intention of his client, as stated by his client, to commit a crime and the information necessary to
prevent the crime, but before revealing such information, the attorney shall, where feasible, advise his client
of the possible legal consequences of his action, urge the client not to commit the crime, and advise the
client that the attorney must reveal the client's criminal intention unless thereupon abandoned, and if the
crime involves perjury by the client, that the attorney shall seek to withdraw as counsel;
(2) information which clearly establishes that the client has, in the course of the representation, perpetrated
a fraud related to the subject matter of the representation upon a tribunal. Before revealing such
information, however, the lawyer shall request that his client advise the tribunal of the fraud. For the
purposes of this paragraph-and paragraph (b)(3), information is clearly established when the client
acknowledges to the attorney that he has perpetrated a fraud or where the attorney has no reasonable doubt
that the client has perpetrated a fraud; or
(3) information to report misconduct of another attorney to the appropriate professional authority under Rule
8.3, but only if the client consents after consultation. Consultation should include full disclosure of all
reasonably foreseeable consequences of both disclosure and non-disclosure to the client. Under this
paragraph, an attorney is required to request the consent of a client to disclose information necessary to
report the misconduct of another attorney.
Rule 1.7: Conflict of Interest: General Rule
(a) A lawyer shall not represent a client if the representation of that client will be directly adverse to another
existing client, unless:
(1) the lawyer reasonably believes the representation will not adversely affect the relationship with the other
client; and
(2) each client consents after consultation.
(b) A lawyer shall not represent a client if the representation of that client may be materially limited by the
lawyer's responsibilities to another client or to a third person, or by the lawyer's own interests, unless:
(1) the lawyer reasonably believes the representation will not be adversely affected; and
(2) the client consents after consultation. When representation of multiple client in a single matter is
undertaken, the consultation shall include explanation of the implications of the common representation and
the advantages and risks involved.
Rule 1.8: Conflict of Interest: Prohibited Transactions
(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership,
possessory, security or other pecuniary interest adverse to a client unless:
(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client
and are fully disclosed and transmitted in writing to the client in a manner which can be reasonably
understood by the client;
(2) the client is given a reasonable opportunity to seek the advice of independent counsel in the transaction;
and
(3) the client consents in writing thereto.
(b) A lawyer shall not use information relating to representation of a client for the advantage of himself or of a
third person or to the disadvantage of the client unless the client consents after consultation, except as permitted
or required by Rule 1.6 or Rule 3.3.
(c) A lawyer shall not prepare an instrument giving the lawyer or a person related to the lawyer as parent,
child, sibling, or spouse any substantial gift from a client, including a testamentary gift, except where the client
is related to the donee.
(d) Prior to the conclusion of all aspects of a matter giving rise to the representation of a client, a lawyer shall
not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in
substantial part on information relating to the representation.
(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated
litigation, except that:
(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent
on the outcome of the matter; and
(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the
client.
(f) A lawyer shall not accept compensation for representing a client from one other than the client unless:
(1) the client consents after consultation;
(2) there is no interference with the lawyer's independence of professional judgement or with the client-
lawyer relationship; and
(3) information relating to representation of a client is protected as required by Rule 1.6.
(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the
claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere
pleas, unless each client consents after consultation, including disclosure of the existence and nature of all the
claims or pleas involved and of the participation of each person in the settlement.
(h) A lawyer shall not make an agreement prospectively limiting the lawyer's liability to a client for malpractice
unless expressly permitted by law and the client is independently represented in making the agreement, or settle
a claim for such liability with a unrepresented client or former client without first advising that person in writing
that independent representation is appropriate in connection therewith.
(i) A lawyer related to another lawyer as parent, child, sibling or spouse, or who is intimately involved with
another lawyer, shall not represent a client in a representation directly adverse to a person whom the lawyer
knows is represented by the other lawyer except upon consent by the client after consultation regarding the
relationship.
(j) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the
lawyer is conducting for a client, except that the lawyer may:
(1) acquire a lien granted by law to secure the lawyer's fee or expenses; and
(2) contract with a client for a reasonable contingent fee in a civil case, unless prohibited by Rule 1.5.
Rule 1.9: Conflict of Interest: Former Client
(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in
the same or a substantially related matter in which that person's interests are materially adverse to the interests
of the former client unless both the present and former client consent after consultation.
(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a
firm with which the lawyer formerly was associated had previously represented a client
(1) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to
the matter;
unless both the present and former client consent after consultation.
(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly
represented a client in a matter shall not thereafter:
(1) use information relating to or gained in the course of the representation to the disadvantage of the
former client except as Rule 1.6 or Rule 3.3 would permit or require with respect to a client, or when the
information has become generally known; or
(2) reveal information relating to the representation except as Rule 1.6 or Rule 3.3 would permit or require
with respect to the client.
Rule 1.10: Imputed Disqualification: General Rule
(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of
them practicing alone would be prohibited from doing so by Rules 1.7, 1.8(c) 1.9 or 2.2.
(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter
representing a person with interests materially adverse to those of a client represented by the formerly associated
lawyer and not currently represented by the firm, unless:
(1) the matter is the same or substantially related to that in which the formerly associated lawyer
represented the client; and
(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to
the matter.
(c) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in
Rule 1.7.
Rule 1.11: Public Officials
(a) A lawyer who holds public office shall not:
(1) Use his public position to obtain, or attempt to obtain, a special advantage in legislative matters for
himself or for a client under circumstances where he or she knows or it is obvious that such action is not in
the public interest;
(2) Use his public position to influence, or attempt to influence, a tribunal to act in favor of himself or of a
client;
(3) Accept anything of value from any person when the lawyer knows or it is obvious that the offer is for
the purpose of influencing his action as a public official.
(b) Except a law may otherwise expressly permit, a lawyer shall not represent a private client in connection with
a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the
client and the appropriate government agency consent after consultation. No lawyer in a firm with which that
lawyer is associated may knowingly undertake or continue representation in such a matter unless:
(1) the disqualified lawyer is screened from any participation in the matter and is apportioned no part of the
fee therefrom; and
(2) written notice is promptly given to the appropriate government agency to enable it to ascertain
compliance with the provisions of this rule.
(c) Except a law may otherwise expressly permit, a lawyer having information that the lawyer knows is
confidential government information about a person acquired when the lawyer was a public officer or employee,
may not represent a private client whose interests are adverse to that person in a matter in which the
information could be used to the material disadvantage of that person. A firm with which that lawyer is
associated may undertake or continue representation in the matter only if the disqualified lawyer is screened
from any participation in the matter and is apportioned no part of the fee therefrom.
(d) Except a law may otherwise expressly permit, a lawyer serving as a public officer or employee shall not:
(1) participate in a matter in which the lawyer participated personally and substantially while in private
practice or nongovernmental employment, unless under applicable law no one is, or by lawful delegation
may be, authorized to act in the lawyer's stead in the matter; or
(2) negotiate for private employment with any person who is involved as a party or as attorney for a party
in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving a
law clerk to a judge, other adjudicative officer, mediator or arbitrator may negotiate for private employment
as permitted by Rule 1.12(b) and subject to the conditions stated in rule 1.12(b).
(e) As used in this Rule, the term "matter* includes:
(1) any judicial or other proceeding, application, request for a ruling or other determination, contract,
claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party
or parties, and
(2) any other matter covered by the conflict of interest rules of the appropriate government agency.
Rule 1.12: Former Judge, Arbitrator, or Mediator
(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in which
the lawyer participated personally and substantially as a judge, other adjudicative officer, mediator or arbitrator
or a law clerk to such a person, unless all parties to the proceeding consent after consultation.
(b) A lawyer shall not negotiate for employment with any person who is involved as a party or as attorney for a
party in a matter in which the lawyer is participating personally and substantially as a judge, other adjudicative
officer, mediator or arbitrator. A lawyer serving as a law clerk to a judge, other adjudicative officer, mediator
or arbitrator may negotiate for employment with a party or attorney involved in a matter in which the clerk is
participating personally and substantially, but only after the lawyer has notified the judge, other adjudicative
officer, mediator or arbitrator.
(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is associated may
knowingly undertake or continue representation in the matter unless:
(1) the disqualified lawyer is screened from any participation in the matter and is apportioned no part of the
fee therefrom; and
(2) written notice is promptly given to the appropriate tribunal to enable it to ascertain compliance with the
provisions of this rule.
(d) An arbitrator selected as a partisan of a party in a multimember arbitration panel is not prohibited from
subsequently representing that party.
Rule 1.13: Organization as Client
(a) A lawyer employed or retained by an organization represents the organization acting through its duly
authorized constituents.
(b) If a lawyer for an organization knows that an officer, employee or other person associated with the
organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is
a violation of a legal obligation to the organization, or a violation of law which reasonably might be imputed to
the organization, or is likely to result in substantial injury to the organization, the lawyer shall proceed as is
reasonably necessary in the best interest of the organization. In determining how to proceed, the lawyer shall
give due consideration to the seriousness of the violation and its consequences, the scope and nature of the
lawyer's representation, the responsibility in the organization and the apparent motivation of the person
involved, the policies of the organization concerning such matters and any other relevant considerations. Any
measures taken shall be designed to minimize disruption of the organization and the risk of revealing
information relating to the representation to persons outside the organization. Such measures may include
among other:
(1) asking reconsideration of the matter;
(2) advising that a separate legal opinion on the matter be sought for presentation to appropriate authority in
the organization;
(3) referring the matter to higher authority in the organization, including, if warranted by the seriousness of
the matter, referral to the highest authority that can act in behalf of the organization as determined by
applicable law.
(c) If, despite the lawyer's efforts in accordance with paragraph (b), the highest authority that can act on behalf
of the organization insists upon action, or a refusal to act, that is clearly a violation of law and is likely to result
in substantial injury to the organization, the lawyer may sign in accordance with Rule 1.16.
(d) In dealing with an organization's directors, officers, employees, members, shareholders or other
constituents, a lawyer shall explain the identity of the client when it is apparent that the organization's interests
are adverse to those of the constituents with whom the lawyer is dealing.
(e) A lawyer representing an organization may also represent any of its directors, officers, employees,
members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's consent
to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the
organization other than the individual who is to be represented, or by the shareholders.
Rule 1.14: Client Under a Disability
(a) When a client's ability to make adequately considered decisions in connection with the representation is
impaired, whether because of minority, mental disability or of some other reason, the lawyer shall, as far as
reasonably possible, maintain a normal client-lawyer relationship with the client.
(b) A lawyer may seek the appointment of a guardian or take other protective action with respect to a client only
when the lawyer reasonably believes that the client cannot adequately act in the client's own interest.
Rule 1.15: Safekeeping Property
(a) Except a set forth in paragraph (g), all funds received or held by a lawyer or law firm on behalf of a client,
other than reimbursement of advances for costs and expenses, shall be deposited in one or more identifiable
trust accounts maintained at a financial institution in the state in which the law office is situated and no funds
belonging to the lawyer shall be deposited therein except as follows:
(1) Funds reasonably sufficient to pay service or other charges or fees imposed by the financial institution
may be deposited therein.
(2) Funds belonging in part to a client and in part presently or potentially to the lawyer or law firm must be
deposited therein, and the portion belonging to the lawyer or law firm must be withdrawn promptly after
they are due unless the right of the lawyer or law firm to receive it is disputed by the client, in which event
the disputed portion shall not be withdrawn until the dispute is finally resolved.
(b) When in the course of representation a lawyer is in possession of property in which both the lawyer and
another person claim interests, the property shall be kept separate by the lawyer until there is an accounting and
severance of their interests. If a dispute arises concerning their respective interests, the portion in dispute shall
be kept separate by the lawyer until the dispute is resolved.
(c) A lawyer shall:
(1) Promptly notify a client of the receipt of his funds, securities, or other properties.
(2) Identify and label securities and properties of a client promptly upon receipt and place them in a safe
deposit box or other place of safekeeping as soon as practicable.
(3) Maintain complete records of all funds, securities, and other properties of a client coming into the
possession of the lawyer and render appropriate accounts to his client regarding them.
(4) Promptly pay or deliver to the client or another as requested by such person the funds, securities, or
other properties in the possession of the lawyer which such person is entitled to receive.
(d) For purposes of this Rule, the terms "bank" and "financial institution" include regulated state or federally
chartered banks, savings institutions, and credit unions licensed and authorized by Federal or State law to do
business in the State of Virginia, in which deposits are insured by an agency of the Federal Government.
(e) Required Books and Records: As a minimum requirement every attorney engaged in the private practice of
law in Virginia, hereinafter called "attomey," shall maintain or cause to be maintained, on a current basis,
books and records which establish his compliance with this Rule. These records, including all the
reconciliations and supporting records required under paragraph (f) hereof, shall be preserved for at least five
years following completion of the fiduciary obligation and accounting period. For this purpose, the following
books and records, or their equivalent, are required.
(1) A cash receipts journal or journals listing all funds received, the sources of the receipts and the date of
receipts. Check book entries of receipts and deposits, if adequately detailed and bound, may constitute a
journal for this purpose. If separate cash receipts journals -are not maintained for fiduciary and nonfiduciary
funds, then the consolidated cash receipts journal shall contain separate columns for fiduciary and
nonfiduciary receipts.
(2) A cash disbursements journal listing and identifying all disbursements from the fiduciary account.
Check book entries of disbursements, if adequately detailed and bound, may constitute a journal for this
purpose. If separate disbursements journals are not maintained for fiduciary and nonfiduciary funds, then
the consolidated disbursements journal shall contain separate columns for fiduciary and nonfiduciary
receipts.
(3) Subsidiary ledger: A subsidiary ledger containing a separate account for each client and for every other
person or entity from whom money has been received in trust shall be maintained. The ledger account shall
by separate columns or otherwise clearly identify fiduciary funds disbursed, and fiduciary funds balance on
hand. The ledger account for a client or a separate subsidiary ledger account for a client shall clearly
indicate all fees paid from trust accounts.
(4) Computerized and marketed manual accounting systems: Where an attorney or firm of attorneys
maintains computerized records or a manual accounting system, such system must produce the records and
information required by this rule.
(f) Required Trust Accounting Procedures: Except as set forth in paragraph (h), the following minimum trust
accounting procedures are applicable to all trust accounts maintained by attorneys practicing in Virginia.
(1) Insufficient fund check reporting:
(A) Clearly identified trust accounts required: An attorney or attorney's law firm who practices law in
this jurisdiction shall deposit all funds held in trust as the result of the practice of law in this
jurisdiction in a clearly identified account, and shall inform the financial institution in writing of the
purpose and identity of such account. Attorney trust accounts shall be maintained only in financial
institutions approved by the Virginia State Bar, except as otherwise expressly directed in writing by the
client for whom the funds are being deposited.
(B) Overdraft notification agreement required: A financial institution shall be approved as a depository
for attorney trust accounts if it shall file with the Virginia State Bar an agreement, in a form provided
by the Bar, to report to the Virginia State Bar in the vent any instrument which would be properly
payable if sufficient funds were available, is presented against an attorney trust account containing
insufficient funds, irrespective of whether or not the instrument is honored. The Virginia State Bar
shall establish rules governing approval and termination of approved status for financial institutions.
The Virginia State Bar shall maintain and publish from time to time a list of approved financial
institutions.
No trust account shall be maintained in any financial institution which does not agree to make
such reports. Any such agreement shall apply to all branches of the financial institution and shall not
be canceled by the financial institution except upon thirty (30) days notice in writing to the Virginia
State Bar, or as otherwise agreed to by the Virginia State Bar.
(C) Overdraft reports: The overdraft notification agreement shall provide that all reports made by the
financial institution shall be in the following format:
(i) In the case of a dishonored instrument, the report shall be identical to the overdraft notice
customarily forwarded to the depositor, and should include a copy of the dishonored instrument,
if such a copy is normally provided to depositors;
(ii) In the case of instruments that are presented against insufficient funds but which instruments
are honored, the report shall identify the financial institution, the attorney or law firm, the
account name, the account number, the date of presentation for payment, and the date paid, as
well as the amount of the overdraft created thereby;
(iii) Such reports shall be made simultaneously with and within the time provided by law for
notice of dishonor to the depositor, if any. If an instrument presented against insufficient funds is
honored, then the report shall be made within five (5) banking days of the date of presentation for
payment against insufficient funds.
(D) Financial institution cooperation: In addition to making the reports specified above, approved
financial institutions shall agree to cooperate fully with the Virginia State Bar and to produce any
attorney trust account or other account records upon receipt of a subpoena therefor. A financial
institution may charge for the reasonable costs of producing the records required by this Rule.
(E) Attorney cooperation: Every attorney or law firm shall be conclusively deemed to have consented
to the reporting and production requirements mandated by this Rule.
(F) Definitions:
'Financial institution: includes regulated state or federally chartered banks, savings institutions
and credit unions licensed and authorized to do business in the State of Virginia. The terms
"bank' used hereunder shall include any financial institution.
"Properly payable' refers to an instrument which, if presented in the normal course of business,
is in a form requiring payment under Uniform Commercial Code Section 4-104, if sufficient
funds were available.
"Notice of Dishonor' refers to the notice which, pursuant to Uniform Commercial Code Section
3-508(2), must be given by a bank before its midnight deadline and by any other person or
institution before midnight of the third business day after dishonor or receipt of notice of
dishonor. As generally used hereunder, the term notice of dishonor shall refer only to dishonor
for the purpose of insufficient funds, or because the drawer of the bank has no account with the
depository institution.
"Attorney trust account" or 'trust account' means an account, including an escrow account,
maintained in a financial institution for the deposit of funds received or held by an attorney or law
firm on behalf of a client, an estate, or a ward.
'Client' includes any individual, firm, or entity for which an attorney performs any
legal service, including acting as an escrow agent, fiduciary, or as legal
representation of a fiduciary. The term does not include a public or private entity
of which an attorney is a full-time employee.
"Law firm" includes a partnership of attorneys, a professional or nonprofit cooperation of
attorneys, and a combination thereof engaged in the practice of law. In the case of a law firm
with offices in this State and in other jurisdiction, these Rules apply only to the offices in this
State, or to trust accounts holding funds of clients who are located in this State.
"Insufficient Funds" refers to an overdraft in the commonly accepted sense of there being an
insufficient balance as shown on the bank's accounting records; and does not include funds which
at the moment may be on deposit, but uncollected.
(2) Deposits: All receipts of trust money shall be deposited intact and a retained duplicate deposit slip or
other such record shall be sufficiently detailed to show the identity of each item.
(3) Deposit of mixed fiduciary and nonfiduciary funds other than fees and retainers: Mixed fiduciary and
nonfiduciary funds shall be deposited intact to the trust account. The nonfiduciary portion shall be
withdrawn upon the clearing of the mixed fund deposit instrument.
(4) Periodic Trial Balance: A regular periodic trial balance of the subsidiary ledger shall be made at least
quarter-annually, within 30 days after the close of the period and shall show the trust account balance of the
client or other person at the end of each period.
(A) The total of the trial balance must agree with the control figure computed by taking the beginning
balance, adding the total of monies received in trust for the period and deducting the total of trust
monies disbursed for the period.
(B) The trial balance shall identify the preparer and be approved by the attorney or one of the attorneys
in the firm.
(5) Reconciliations:
(A) A monthly reconciliation shall be made at month end of the cash balance derived from the cash
receipts journal and cash disbursements journal total, the trust account check book balance, and the
trust account bank statement balance.
(B) A periodic reconciliation shall be made a least quarter-annually, within 30 days after the close of
the period, reconciling cash balances to the subsidiary ledger trial balance.
(C) Reconciliations shall identify the preparer and be approved by the attorney or one of the attorneys
in the firm.
(6) Receipts and Disbursements Explained: The purpose of all receipts and disbursements of trust funds
reported in the trust journals and subsidiary ledgers shall be fully explained and supported by adequate
records.
(g) All funds received or held by a lawyer or law firm in the capacity of
(1) Administrator or Executor of an estate,
(2) Trustee pursuant to a trust instrument,
(3) Guardian,
(4) Custodian,
(5) Receiver,
(6) Committee,
(7) Attorney-in-fact, or
(8) Principal of an agent
shall be maintained in separate accounts in accordance with applicable state and federal law and regulations and
the directives of a supervisory court of competent jurisdiction.
(h) Lawyers or law firms controlling funds pursuant to paragraph (g) shall provide accountings as required by
law and as set forth below:
(1) An attorney or law firm serving as a trustee of a revocable inter vivos trust shall provide a detailed
annual account to the grantor. If the grantor is incapacitated, the accounting shall be provided to the person
or persons designated for such purpose in the trust instrument or, if none, to the grantor's court appointed
fiduciary attorney, or if none or if the attorney-in-fact is the person making the accounting, to at least one
of the following persons in the listed priority: (A) a spouse, (B) an adult son or daughter, (C) a parent, (D)
an adult sibling or (E) other known relative. The accounting should be accompanied by notice advising the
recipients of their right to seek imposition of bond with surety and to require that annual accountings be
filed with the Commissioner of Accounts.
(2) An attorney or law firm serving as a trustee of an irrevocable inter vivos trust or a revocable inter vivos
trust after the death of the grantor shall provide a detailed annual accounting to all adult beneficiaries, to the
parents or guardians of minor beneficiaries and to those persons, or their parents or guardians, who would
be beneficiaries if the trust were to terminate on the ending date of the accounting. The accounting should
be accompanied by notice advising the recipients of their right to seek imposition of bond with surety and to
require that annual accountings be filed with the Commissioner of Accounts.
(3) An attorney or law firm serving as a trustee of a testamentary trust shall provide a detailed annual
accounting to all adult beneficiaries, to the parents or guardians of minor beneficiaries and to those persons,
or their parents or guardians, who would be beneficiaries if the trust were to terminate on the ending date of
the accounting.
(4) An attorney or law firm serving as an attorney-in-fact under a durable power of attorney shall provide a
detailed annual accounting to the persons designated for that purpose by the principal or, if no one is so
designated, to the principal's spouse or, if none, to the principal's adult sons or daughters or, if none, to
two or more of the principals known relatives. The accounting should be accompanied by notice advising
the recipients of their right to seek imposition of bond with surety and to require that annual accountings be
filed with the Commissioner of Accounts.
Rule 1.16: Declining or Terminating Representation
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has
commenced, shall withdraw from the representation of a client if:
(1) the representation will result in violation of the rules of professional conduct or other law;
(2) the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client;
or
(3) the lawyer is discharged.
(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if withdrawal can be
accomplished without material adverse effect on the interests of the client, or if:
(1) the client persists in a course of action involving the lawyer's services that the lawyer reasonably
believes is illegal or unjust;
(2) the client has used the lawyer's services to perpetrate a crime or fraud;
(3) a client insists upon pursuing an objective that the lawyer considers repugnant or imprudent;
(4) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has
been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;
(5) the representation will result in an unreasonable financial burden on the lawyer or has been rendered
unreasonably difficult by the client; or
(6) other good cause for withdrawal exists.
(c) In any court proceeding, counsel of record shall not withdraw except by leave of court after compliance with
notice requirements pursuant to applicable Rules of Court. In any other matter, a lawyer shall continue
representation notwithstanding good cause for terminating the representation, when ordered to do so by a
tribunal.
(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a
client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel,
surrendering papers and property to which the client is entitled and refunding any advance payment of fee that
has not been earned. The lawyer may retain papers relating to the client to the extent permitted by other law.
Rule 2.1: Advisor
In representing a client, a lawyer shall exercise independent professional judgment and render candid
advice. In rendering advice, a lawyer may refer not only to law but to other consideration such as moral,
economic, social and political factors, that may be relevant to the client's situation.
Rule 2.2: Intermediary
(a) Except as prohibited in paragraph (b), a lawyer may act as intermediary between clients if:
(1) the lawyer consults with each client concerning the implications of the common representation, including
the advantages and risks involved, and the effect on the attorney-client privileges, and obtains each client's
consent to the common representation;
(2) the lawyer reasonably believes that the matter can be resolved on terms compatible with the clients' best
interests, that each client will be able to make adequately informed decisions in the matter and that there is
little risk of material prejudice to the interests of any of the clients if the contemplated resolution is
unsuccessful; and
(3) the lawyer reasonably believes that the common representation can be undertaken impartially and
without improper effect on other responsibilities the lawyer has to any of the clients.
(b) A lawyer may not act as intermediary between clients in certain matters relating to divorce, annulment or
separation-specifically child custody, child support, visitation, spousal support and maintenance or division of
property.
(c) While acting as intermediary, the lawyer shall consult with each client concerning the decision to be made
and the considerations relevant in making them, so that each client can make adequately informed decisions.
(d) A lawyer shall withdraw as intermediary if any of the clients so requests, or if any of the conditions stated
in paragraph (a) is no longer satisfied. Upon withdrawal, the lawyer shall not continue to represent any of the
clients in the matter that was the subject of the intermediation.
Rule 2.3: Mediator
(a) A lawyer may serve as mediator if the lawyer has not previously represented and is not currently
representing one of the parties in connection with the subject matter of the mediation.
(b) A lawyer may serve as mediator in a dispute involving a client, whom the lawyer has represented or is
representing in a matter unrelated to the mediation, provided
(1) there is full disclosure of the representation;
(2) in light of the disclosure, the lawyer/mediator obtains the parties' informed consent;
(3) there is no breach of confidentiality; and
(4) the lawyer/mediator is impartial.
(c) A lawyer who serves as a mediator must inform the parties of the difference between the lawyer's role as
mediator and the lawyer's role as advocate.
(d) The lawyer/mediator shall encourage the parties to seek independent legal counsel before a settlement
agreement is executed.
(e) The lawyer/mediator may give legal information to a party if all parties are present. The lawyer/mediator
shall advise unrepresented parties or those parties who are not accompanied by independent counsel about the
importance of reviewing the lawyer/mediator's legal information with independent counsel.
(f) A lawyer/mediator may not serve as a lawyer/advocate on behalf of any party to a mediation, nor represent
one such party against the other, in any legal proceeding related to the subject of the mediation, unless all
parties consent after consultation.
(g) A lawyer shall withdraw as mediator if any of the conditions stated in this Rule is no longer satisfied or if
any of the parties to the mediation so requests. If the parties are attending pursuant to a legal mandate, the
requesting party shall report the withdrawal to the authority issuing the mandate. Upon withdrawal, the lawyer
shall not represent any of the parties in any present or future matters related to the subject of the mediation.
(h) A lawyer/mediator shall not charge a fee contingent on the outcome of the mediation.
(i) The Standards of Ethics and Professional Responsibility for Certified Mediators of the Supreme Court of
Virginia, as amended, are applicable to a lawyer/mediator and are incorporated by reference.
(j) This Rule does not apply to intermediation, which is covered by Rule 2.2.
Rule 2.4: Evaluation for Use by Third Persons
(a) A lawyer may undertake an evaluation of a matter affecting a client for the use of someone other than the
client if:
(1) the lawyer reasonably believes that making the evaluation is compatible with other aspects of the
lawyer's relationship with the client; and
(2) the client consents after consultation.
(b) Except as disclosure is required in connection with a report of an evaluation, information relating to the
evaluation is otherwise protected by Rule 1.6.
Rule 3.1: Meritorious Claims and Contentions
A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a
basis for doing so that is not frivolous, which includes a good faith argument for an extension, modification or
reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a
proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every
element of the case be established.
Rule 3.2: Expediting Litigation
A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.
Rule 3.3: Candor Toward the Tribunal
(a) A lawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal;
(2) fail to disclose a fact to a tribunal when disclosure is necessary to avoid assisting a criminal or
fraudulent act by the client;
(3) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be
adverse to the position of the client and not disclose by opposing counsel; or
(4) offer evidence that the lawyer knows to be false. If a lawyer has offered material evidence and comes
to know if its falsity, the lawyer shall take reasonable remedial measures.
(b) The duties stated in paragraph 0 continue to the conclusion of the proceeding, and apply even if compliance
requires disclosure of information otherwise protected by Rule 1.6.
(c) A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which
will enable the tribunal to make an informed decision, whether or not the facts are adverse.
Rule 3.4: Fairness To Opposing Party and Counsel
A lawyer shall not:
(a) obstruct another party's access to evidence or alter, destroy or conceal a document or other material having
potential evidentiary value for the purpose of obstructing a party's access to evidence. A lawyer shall not
counsel or assist another person to do any such act;
(b) advise or cause a person to secrete himself or to leave the jurisdiction of a tribunal for the purpose of
making him unavailable as a witness herein;
(c) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is
prohibited by law. But a lawyer may advance, guarantee, or pay:
(1) reasonable expenses incurred by a witness in attending or testifying;
(2) reasonable compensation to a witness for his lost earnings as a result of attending or testifying;
(3) a reasonable fee for the professional services of an expert witness;
(d) knowingly disobey or advise his client to disregard a standing rule or a ruling of a tribunal made in the
course of a proceeding, but he may take steps, in good faith, to test the validity of such rule or ruling.
(e) make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper
discovery request by an opposing party;
(f) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be
supported by admissible evidence, assert personal knowledge or facts in issue except when testifying as a
witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a
civil litigant or the guilt or innocence of an accused;
(g) request a person other than a client to refrain from voluntarily giving relevant information to another party
unless:
(1) the person is a relative or an employee or other agent of a client; and
(2) the lawyer reasonably believes that the person's interests will not be adversely affected by refraining
from giving such information; or
(h) present, participate in presenting, or threaten to present criminal or disciplinary charges solely to obtain an
advantage in a civil matter.
Rule 3.5: Impartiality of the Tribunal
(a) A lawyer shall not:
(1) before or during the trial of a case, directly or indirectly, communicate with a juror or anyone he knows
to be a member of the venire from which the jury will be selected for the trial of the case, except as
permitted by law.
(2) after discharge of the jury from further consideration of a case, ask questions of or make comments to a
member of that jury that are calculated merely to harass or embarrass the juror or to influence his actions in
future jury service;
(3) conduct or cause, by financial support or otherwise, another to conduct a vexatious or harassing
investigation of either a venireman or a juror.
A lawyer shall reveal promptly to the court improper conduct by a venireman or a juror, or by another
toward a venireman or a juror or a member of his family, of which the lawyer has knowledge.
All restrictions imposed by this paragraph upon a lawyer also apply to communications with or
investigations of members of the immediate family or household of a venireman or a juror.
(b) A lawyer shall not give or lend anything of value to a judge, official, or employee of a tribunal under
circumstances which might give the appearance that the gift or loan is made to influence official action.
(c) In an adversary proceeding, a lawyer shall not communicate, or cause another to communicate, as to the
merits of the cause with a judge or an official before whom the proceeding is pending, except:
(1) in the course of official proceedings in the cause.
(2) in writing if he promptly delivers a copy of the writing to opposing counsel or to the adverse party if he
is not represented by a lawyer.
(3) orally upon adequate notice to opposing counsel or to the adverse party if he is not represented by a
lawyer.
(4) as otherwise authorized by law.
Rule 3.6: Trial Publicity
(a) A lawyer participating in or associated with the investigation or the prosecution or the defense of a criminal
matter that may be tried by a jury shall not make or participate in making an extrajudicial statement that a
reasonable person would expect to be disseminated by means of public communication that he knows, or should
know, will have a substantial likelihood of interfering with the fairness of the trial by a jury.
(b) A lawyer shall exercise reasonable care to prevent his employees and associates from making an
extrajudicial statement that he would be prohibited from making under this Rule.
Rule 3.7: Lawyer as Witness
(a) A lawyer shall- not act as an advocate in an adversarial proceeding in which the lawyer is likely to be a
necessary witness except where:
(1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of legal services rendered in the case; or
(3) disqualification of the lawyer would work substantial hardship on the client.
(b) If, after undertaking employment in contemplated or pending litigation, a lawyer learns or it is obvious that
he may be called as a witness other than on behalf of his client, he may continue the representation until it is
apparent that his testimony is or may be prejudicial to his client.
(c) A lawyer may act as advocate in an adversarial proceeding in which another lawyer in the lawyer's firm is
likely to be called as witness unless precluded from doing so by Rule 1.7 or Rule 1.9.
Rule 3.8: Additional Responsibilities of a Prosecutor
The prosecutor in a criminal case shall:
(a) not file or maintain a charge that the prosecutor knows or it is obvious is not supported by probable cause;
(b) not prosecute to trial a charge that the prosecutor knows or it is obvious is not supported by evidence
sufficient to establish a prima facie showing of guilt;
(c) not induce an unrepresented defendant to surrender important procedural rights;
(d) not discourage a person from giving relevant information to the defense;
(e) make timely disclosure to counsel for the defendant, or to the defendant if he has no counsel, of the
existence of evidence, known to the prosecutor or other government lawyer, that tends to negate the guilt of the
accused, mitigate the degree of the offense, or reduce the punishment, except when disclosure is precluded or
modified by order of a court;
(f) exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons
assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the
prosecutor would be prohibited from making under Rule 3.6; and
(g) not subpoena an attorney in any criminal case or proceeding, including any proceeding before any grand
jury, without prior judicial approval in circumstances where the prosecutor seeks to compel the attorney/witness
to provide evidence concerning a person who is or was represented by the attorney/witness.
Rule 3.9: Advocate in Nonadjudicative Proceedings
A lawyer representing a client before a legislative or administrative tribunal in a nonadjudicative proceeding
shall disclose that the appearance is in a representative capacity and shall conform to the provisions of Rules
3.3(a) through (c), 3.4(a) through (e), and 3.5.
Rule 4.1: Truthfulness in Statements to Others
In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of fact or law; or
(b) fail to disclose a fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client,
unless disclosure is prohibited by Rule 1.6.
Rule 4.2: Communication with Persons Represented by Counsel
In representing a client, a lawyer shall not communicate about the subject of the representation with a
person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of
the other lawyer or is authorized by law to do so.
Rule 4.3: Dealing with Unrepresented Persons
(a) In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall inform the
person that the lawyer is not disinterested and that the lawyer represents or may represent interests adverse to
the person.
(b) A lawyer shall not give advice as to any act or course of action to a person who is not represented by a
lawyer, other than the advice to secure counsel, if the interests of such person are or have a reasonable
possibility of being in conflict with the interest of his client.
Rule 4.4: Respect for Rights of Third Persons
In representing a client, a lawyer shall not use means that have no substantial purpose other than to
embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of
such a person.
Rule 5.1: Responsibilities of a Partner or Supervisory Lawyer
(a) A partner in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving
reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.
(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure
that the other lawyer conforms to the Rules of Professional Conduct.
(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct if:
(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or
(2) the lawyer is a partner is the law firm in which the other lawyer practices, or has direct supervisory
authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided
or mitigated but fails to take reasonable remedial action.
Rule 5.2: Responsibilities of a Subordinate Lawyer
(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the
direction of another person.
(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance
with a supervisory lawyer's reasonable resolution of a question or professional duty.
Rule 5.3: Responsibilities Regarding Nonlawyer Assistants
With respect to a nonlawyer, employed or retained by or associated with a lawyer:
(a) a partner is a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving
reasonable assurance that the person's conduct is compatible with the professional obligations of the lawyer,
(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that
the person's conduct is compatible with the professional obligations of the lawyer; and
(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of
Professional Conduct if engaged in by a lawyer if:
(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or
(2) the lawyer is a partner in the law firm in which the person is employed, or has direct supervisory
authority over the person, and knows of the conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.
Rule 5.4: Professional Independence of a Lawyer
(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
(1) an agreement by a lawyer with the lawyer's firm, partner, or associate may provide for the payment of
money, over a reasonable period of time after the lawyer's death, to the lawyer's estate or to one or more
specified persons;
(2) a lawyer who undertakes to complete unfinished legal business of a deceased, disabled, or disappeared
lawyer may pay to the estate or other representative of that lawyer that portion of the total compensation
that fairly represents the services rendered by the deceased, disabled or disappeared lawyer; and
(3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even
though the plan is based in whole or in part on a profit-sharing arrangement.
(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of
the practice of law.
(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services
for another to direct or regulate the lawyer's professional judgment in rendering such legal services.
(d) A lawyer shall not practice with or in the form of a professional corporation or association authorized to
practice law for a profit, if:
(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer
may hold the stock or interest of the lawyer for a reasonable time during administration;
(2) a nonlawyer is a corporate director or officer thereof; or
(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.
Rule 5.5: Unauthorized Practice of Law
A lawyer shall not:
(a) practice law in a jurisdiction where doing so violates the regulation of the legal profession in that
jurisdiction; or
(b) assist a person who is not a member of the bar in the performance of activity that constitutes the
unauthorized practice of law.
Rule 5.6: Restrictions on Right to Practice
A lawyer shall not participate in offering or making:
(a) a partnership or employment agreement that restricts the right of a lawyer to practice after termination of the
relationship, except an agreement concerning benefits upon retirement; or
(b) an agreement in which a restriction on the lawyer's right to practice is part of the settlement of a
controversy.
Rule 6.1: Voluntary Pro Bono Publico Service
A lawyer should aspire to render at least two percent per year of the lawyer's professional time to pro bono
publico legal services. Pro bono publico legal services are defined as including any of the following:
(a) Poverty Law: Free or nominal fee legal services for clients who do not have the financial resources to
compensate counsel.
(b) Civil Rights Law: Free or nominal fee legal services involving a right of an individual which society has a
special interest in protecting.
(c) Public Interest Law: Free or nominal fee legal services provided directly in furtherance of a charitable
services or a significant social or public interest.
(d) Increasing the Availability of Pro Bono Legal Services: Uncompensated activity designed to increase the
availability of legal services of the types described above.
Rule 6.2: Accepting Appointments
A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause,
such as:
(a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law;
(b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or
(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or
the lawyer's ability to represent the client.
Rule 6.3: Membership in Legal Services Organization
A lawyer may serve as a director, officer or member of a legal services organization, apart from the law
firm in which the lawyer practices, notwithstanding that the organization serves person having interests adverse
to a client of the lawyer. The lawyer shall not knowingly participate in a decision or action of the organization:
(a) if participating in the decision or action would be incompatible with the lawyer's obligations to a client under
Rule 1.7; or
(b) where the decision or action could have a material adverse effect on the representation of a client of the
organization whose interests are adverse to a client of the lawyer.
Rule 6.4: Law Reform Activities Affecting Client Interests
A lawyer may serve as a director, officer or member of an organization involved in reform of the law or its
administration notwithstanding that the reform may affect the interests of a client of the lawyer. When the
lawyer knows that the interests of a client may be materially benefitted by a decision in which the lawyer
participates, the lawyer shall disclose that fact but need not identify the client.
Rule 7.1: Publicity and Advertising Concerning a Lawyer's Services
(a) A lawyer shall not, on behalf of himself or any other lawyer affiliated with him or his firm, use or
participate in the use of any form of public communication if such communication contains a false, fraudulent,
misleading, or deceptive statement or claim. For example, a communication or advertisement violates this rule
if it:
(1) contains misleading fee information;
(2) states or implies that the outcome of a particular legal matter was not or will not be related to its facts
or merits;
(3) compares the lawyer's services with other lawyers' services, unless the comparison can be factually
substantiated;
(4) contains an endorsement by a celebrity or public figure who is not a client of the firm without disclosure
(A) of the fact that the speaker is not a client or the lawyer or his firm, and (B) whether the speaker is
being paid for his appearance or endorsement; or
(5) contains a portrayal of a client by a non-client without a disclosure that the depiction is a dramatization.
In the determination of whether a communication or advertisement violates this rule, the communication or
advertisement shall be considered in its entirety including any qualifying statement or disclaimers contained
therein.
(b) A public communication for which a lawyer has given value must be identified as such unless it is apparent
from the context that it is such a communication. If such communication is disseminated to the public by use of
electronic media, it shall be prerecorded and the prerecorded communication shall be approved by the lawyer
before it is broadcast. A recording of the actual transmission shall be retained by the lawyer for a period of one
year following the last broadcast date and shall be provided to the Standing Committee on Lawyer Advertising
and Solicitation upon its request.
(c) A written communication that is contained in an envelope bearing the lawyer's or firm's name and the
purpose of which in whole or in part is an initial contact to promote employment for a fee, sent to a prospective
non-lawyer client who is not
(1) a close friend, relative, current client, former client, or
(2) one who has initiated contact with the attorney, or
(3) one who is similarly situated with a current client of the attorney with respect to a specific matter being
handled by the attorney, to the extent that the prospective client's rights may be reasonably expected to be
materially affected by the outcome of the matter
shall be identified by conspicuous display of the statement in upper case letters "ADVERTISING MATERIAL."
The required statement shall be displayed in the lower left-hand comer of the front of the envelope in type
size at least equal to the largest type used on the envelop, and also on the front of the first page of the
communication contained in the envelope, in type size at least equal to the largest type used on the page.
Further, any such written communication shall not be sent by registered mail or other forms of restricted
delivery, no shall such written communication be sent to any person who has made known to the lawyer a
desire not to receive communications from the lawyer.
This subsection (c) does not apply to any communication which is directed to be sent by a court or tribunal,
or otherwise required by law.
(d) Public communication means all communication other than "in-person" communication as defined by Rule
7.2.
Rule 7.2: Recommendation or Solicitation of Professional Employment
(a) A lawyer shall not, by in-person communication, solicit employment as a private practitioner for himself, his
partner, or associate or any other lawyer affiliated with him or his firm from a non-lawyer who has not sought
his advice regarding employment of a lawyer if:
(1) such communication contains a false, fraudulent, misleading, or deceptive statement or claim; or
(2) such communication has a substantial potential for or involves the use of coercion, duress, compulsion,
intimidation, threats, unwarranted promises of benefits, overpersuasion, overreaching, or vexatious or
harassing conduct, taking into account the sophistication regarding legal matters, the physical, emotional or
mental state of the person to whom the communication is directed an the circumstances in which the
communication is made. In-person communication means face-to-face communication and telephonic
communication.
(b) A lawyer shall not assist in, cooperate with, or offer any qualified legal services plan or assist in or
cooperate with any insurer providing legal services insurance as authorized by law to promote the use of his
services or those of his partner or associate or any other lawyer affiliated with him or his firm if his assistance,
cooperation or offer, and the communications of the organization, are not in accordance with the standards of
Rule 7.1 or Rule 7.2(a) as appropriate.
(c) A lawyer shall not assist a nonprofit organization which provides without charge legal services to others as a
form of political or associational expression to promote the use of his services or those of his partner or
associate or any other lawyer affiliated with him or his firm if:
(1) his assistance or the communications of the organization on his behalf are false, fraudulent, misleading,
or deceptive; or
(2) his assistance or the communications of the organization on his behalf involve the use of coercion,
duress, compulsion, intimidation, threats, unwarranted promises of benefits, overpersuasion, overreaching,
or vexatious or harassing conduct, taking into account the physical, emotional or mental state of the person
to whom the communication is directed and the circumstances in which the communication is made.
(d) A lawyer shall not compensate or give anything of value to a person or organization to recommend or secure
his employment by a client, or as a reward for having made a recommendation resulting in his employment by a
client, except that he may pay for public communications permitted by Rule 7.1 and the usual and reasonable
fees or dues charged by a lawyer referral service and any qualified legal services plan or contract of legal
services insurance as authorized by law, provided that such communications of the service or plan are in
accordance with the standards of this Rule or Rule 7.1, as appropriate.
(e) A lawyer shall not accept employment when he knows or it is obvious that the person who seeks his services
does so as a result of any person's conduct which is prohibited under this Rule.
(f) Notwithstanding any other provisions of this Rule, a lawyer shall not initiate in-person solicitation of
professional employment for compensation in a personal injury or wrongful death claim of a prospective client
with whom the lawyer has no family or prior professional relationship. In-person solicitation means face-to-face
communication and telephone communication.
Rule 7.3: Communication of Fields or Practice and Certification
A lawyer may state, announce or hold himself out as limiting his practice in a particular area or field of law
so long as his communication of such limitation of practice is in accordance with the standards of Rule 7.1,
Rule 7.2 or Rule 7.4, as appropriate. A lawyer shall not state or imply that the lawyer has been recognized or
certified as a specialist in a particular field of law except as follows:
(a) a lawyer admitted to practice before the United States Patent and Trademark Office may use the
designation Patents, Patent Attorney, or Patent Lawyer, or any combination of those terms, on his
letterhead and office sign. A lawyer engaged in the trademark practice may use the designation
Trademarks, Trademark Attorney or Trademark Lawyer, or any combination of those terms, on his
letterhead and office sign, and a lawyer engaged in the admiralty practice may use the designation
Admiralty, Proctor in Admiralty, or Admiralty Lawyer, or any combination of those terms on his letterhead
and office sign.
Rule 7.4: Firm Names and Letterheads
(a) A lawyer or law firm may use or participate in the use of a professional card, professional announcement
card, office sign, letterheads, telephone directory listing, law list, legal directory listing, or a similar
professional notice or device unless it includes a statement or claim that is false, fraudulent, misleading, or
deceptive. A trade name may be used by a lawyer in private practice if it does not imply a connection with a
government agency or with a public or charitable legal services organization and is not otherwise in violation of
Rule 7.1.
(b) A law firm shall not be formed or continued between or among lawyers licensed in different jurisdictions
unless all enumerations of the members and associates of the firm on its letterhead and in other permissible
listing make clear the jurisdictional limitations of those members and associates of the firm not licensed to
practice in all listed jurisdictions; however, the same firm name may be used in each jurisdiction.
(c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in
communications on its behalf, during any substantial period in which the lawyer is not actively and regularly
practicing with the firm.
(d) Lawyers may state or imply that they practice in a partnership or other organization only when that is the
fact.
Rule 8.1: Bar Admission and Disciplinary Matters
An applicant for admission to the bar, a lawyer in connection with a bar admission application, a lawyer in
connections with any certification required to be filed as a condition of maintaining or renewing his license to
practice law, or a lawyer in connection with a disciplinary matter, shall not:
(a) knowingly make a false statement of material fact; or
(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the
matter, or
(c) fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that
his rule does not require disclosure of information otherwise protected by Rule 1.6; or
(d) obstruct a lawful investigation by an admissions or disciplinary authority.
Rule 8.2: Judicial Officials
A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its
truth or falsity concerning the qualifications or integrity of a judge or other judicial officer.
Rule 8.3: Reporting Professional Misconduct
(a) A lawyer having reliable information that another lawyer has committed a violation of the Rules of
Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a
lawyer shall inform the appropriate professional authority.
(b) A lawyer having reliable information that a judge has committed a violation of applicable rules of judicial
conduct that raises a substantial question as to the judge's fitness for office shall inform the appropriate
authority.
(c) This rule does not require disclosure of information otherwise protected by Rule 1.6 or information gained
by a lawyer or judge while serving as a member of an approved lawyers assistance program to the extent that
such information would be confidential if it were communicated subject to the attorney-client privilege.
Rule 8.4: Misconduct
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so,
or do so through the acts of another;
(b) commit a criminal or deliberately wrongful act that reflects adversely on the lawyer's honesty,
trustworthiness or fitness as a lawyer;
(c) engage in professional conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability to influence improperly or upon irrelevant grounds any tribunal, legislative body, or
public official; or
(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial
conduct or other law.
Rule 8.5: Disciplinary Authority; Choice of Law
(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary
authority of this jurisdiction, regardless of where the lawyer's conduct occurs. A lawyer may be subject to the
disciplinary authority of both this jurisdiction and another jurisdiction where the lawyer is admitted for the same
conduct.
(b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the rules of professional
conduct to be applied shall be as follows:
(1) for conduct in connection with a proceeding in a court before which a lawyer has been admitted to
practice (either generally or for purposes of that proceeding), the rules to be applied shall be the rules of thejurisdiction in which the court sits, unless the rules of the court provide otherwise; and
(2) for any other conduct,
(i) if the lawyer is licensed to practice only in this jurisdiction, the rules to be applied shall be the rules
of this jurisdiction, and
(ii) if the lawyer is licensed to practice in this and another jurisdiction, the rules to be applied shall be
the rules of the admitting jurisdiction in which the lawyer principally practices; provided, however, that
if particular conduct clearly has its predominant effect in another jurisdiction in which the lawyer is
licensed to practice, the rules of that jurisdiction shall be applied to that conduct.
